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The Impact of Grijalva v. Shalala on
the Medicare HMO Appeal Process




The Medicare health maintenance organization (HMO) appeal
process, established by the Medicare Act' and implemented by
federal regulations,2 has failed to protect the health care interests
of Medicare beneficiaries. The recent case of Grijalva v. Shalala3
focuses attention on the need for changes in the federal regulation
of the Medicare HMO appeal process. In Grijalva, the Ninth
Circuit held that a denial of services to Medicare beneficiaries by
a HMO constituted federal action.4 The court concluded that
Medicare HMO enrollees are entitled to due process protections
and that the Secretary of the Department of Health and Human
Services (HHS) must enforce procedural protections.5 The Ninth
Circuit also affirmed a number of the procedural protections
mandated by the Grijalva district court.6
The federal government responded to the Grijalva decision
with new Medicare HMO appeals process rules.7 Although the
new regulations improve the ability of Medicare beneficiaries to
appeal denials of care, they are not nearly as broad as Grijalva's
* Maria A. Morrison is an attorney in St. Louis. B.A., Washington University, 1989;
J.D., Washington University, 1993; LL.M., Health Law, St. Louis University, 1999. The
author would like to thank Professor Jesse A. Goldner for his encouragement and helpful
suggestions.
1. See 42 U.S.C. §§ 1395-1395ccc (1994).
2. See 42 C.F.R. §§ 417.600-.638 (1995); see also infra Part II.C.
3. 152 F.3d 1115 (9th Cir. 1998).
4. See id. at 1121.
5. See id. at 1123.
6. See id. at 1124; see also infra Part III.B.
7. See infra Part IV.
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requirements probably due to fears that extensive appeal proce-
dures may financially burden the Medicare program. However,
cost should not be an excuse to deny Medicare HMO enrollees
necessary and reasonable appeal process protections. Grijalva's
expansive appeal process regulations are needed to protect the
heath care interests of Medicare beneficiaries and should be
enforced.
II. Legislative History of Medicare HMO Appeal Process
Regulation
A. Background on the Medicare Act of 1965
In 1965, Congress enacted the Medicare Act to provide health
insurance for the elderly and disabled.' Originally, payment for
services provided to Medicare beneficiaries was made only on a
fee-for-service basis.9 Congress incorporated the fee-for-service
system into the Medicare program because it feared that physicians
would not participate in the Medicare program if other payment
arrangements potentially limited provider compensation. °
In an effort to contain the costs of the Medicare Program, in
1982 Congress began permitting HMOs to serve the medical needs
of Medicare beneficiaries." HMOs employ a variety of cost-
containment techniques, such as hiring cost-effective providers,
regulating patient access to specialty care, and offering financial
incentives to physicians who do not provide excessive and unneces-
sary care.12  Currently, over six million Medicare beneficiaries,
approximately seventeen percent of Medicare recipients, are
enrollees in managed care plans. 3 Ten million Medicare benefi-
8. See 42 U.S.C. §§ 1395-1395ccc (1994).
9. See Eleanor D. Kinney, Consumer Grievance and Appeal Procedures in Managed
Care Plans, 10 No. 3 HEALTH LAW 17 (Jan. 1998).
10. See id. at 17.
11. See Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 114, 96
Stat. 324, 341 (1982) (codified at 42 U.S.C. § 1395mm); see also Eleanor D. Kinney,
Procedural Protections for Patients in Capitated Health Plans, 22 AM. J.L. & MED. 301, 305-
306 (1996) (discussing the move toward capitated health plans).
12. See Susan Stayn, Securing Access to Care in Health Maintenance Organizations:
Toward a Uniform Model of Grievance and Appeal Procedures, 94 COLUM. L. REv. 1674,
1679 (1994).
13. See Geri Aston, Court Mandates Stronger Appeals Rights for Medicare HMO
Patients, AM. MED. NEWS, Sept. 7, 1998, at 1, 1; see also Gail Diane Cox, Suddenly, Courts
Have Made it Easier to Sue HMOs, 9th Cir. Adds to Industry Woes with Costly Ruling, NAT'L
L.J., August 31, 1998, at A10.
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ciaries are expected to be enrolled in managed care plans within
the next three years.14 The shift of Medicare beneficiaries from
fee-for-service plans to HMO plans will greatly reduce the
Medicare system's overall costs.15
The Medicare statute permits two types of Medicare HMOs,
risk HMOs and cost HMOs, 6 both of which are advocated by the
HCFA as a means to decrease the costs of the Medicare pro-
gram.17 Risk HMOs provide the full range of Medicare benefits
and are paid a monthly per capita payment for each enrollee equal
to ninety-five percent of the average per capita cost of caring for
enrollees. 8 If the cost for providing services to a Medicare
enrollee exceeds the fixed payment, the risk HMO absorbs the
cost. 9 Risk HMOs contain costs by controlling access to specialty
care and reviewing the treatment decisions of primary care
physicians to limit unnecessary care.2° Cost HMOs are reim-
bursed on a reasonable cost basis.2" They are paid on an interim
basis using a monthly payment per enrollee.22 At the end of the
year, the payments are adjusted to equal the reasonable cost of
providing services to the enrollees.' Cost HMOs enhance the
Medicare program's ability to decrease costs since they are only
reimbursed for the actual cost of the services provided.24 Thus,
cost HMOs are deterred from overcharging for medical services
provided to Medicare beneficiaries.
B. Medicare Act Regulation of HMOs
The concern that risk and cost HMOs may deny necessary
medical care as a means to contain costs necessitates regulating
14. See Cox, supra note 13, at A10.
15. See Pi-Yi Mayo, Medicare Health Maintenance Organizations, 39 S. TEX. L. REV. 25,
26 (1997).
16. See 42 U.S.C. § 1395mm (1994); see also Mayo, supra note 15, at 27.
17. See Mayo, supra note 15, at 28.
18. See 42 U.S.C. § 1395mm(a)(1)(D); see also Joe Baker, Medicare HMOs and the
Medicare+Choice Program, 263 PLI/EST 85, 93 (1998). Approximately seven percent of all
Medicare enrollees were enrolled in risk-bearing HMOs in 1995, and the number is expected
to increase to fifteen percent by 2002. See M. Cathleen Kaveny, Managed Care, Assisted
Suicide, and Vulnerable Populations, 73 NOTRE DAME L. REV. 1275, 1296 (1998).
19. See Mayo, supra note 15, at 27.
20. See Baker, supra note 18, at 93.
21. See 42 U.S.C. § 1395mm(h).
22. See id. § 1395mm(h).
23. See id. § 1395mm(h)(3).
24. See Mayo, supra note 15, at 28.
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Medicare HMOs to ensure that medically needy individuals are not
denied access to health care services.' The Medicare Act speci-
fies a number of requirements that HMOs must satisfy in order to
enter into and maintain a Medicare contract.a6 The Act includes
specific provisions concerning the rights of Medicare beneficiaries
to an appeal process for disputes over denials or limits of health
care services, and the Act requires that HMOs provide meaning-
ful procedures for hearing and resolving grievances between the
HMO and members enrolled with the HMO.' Provided the
amount in controversy exceeds one hundred dollars, a Medicare
enrollee is entitled to a hearing if the enrollee disputes a denial of
a health service."a If the amount in controversy is one thousand
dollars or more, the enrollee is entitled to judicial review of the
decision.3"
If a Medicare HMO violates the Medicare Act, the Secretary
of Health and Human Services (Secretary) may terminate the
HMO contract or impose intermediate sanctions upon the HMO.31
In order to terminate a contract or to impose intermediate
sanctions, an HMO must have failed to implement corrective
measures after the Secretary provided the HMO with a reasonable
opportunity to correct the deficiency. 32  The Secretary must
provide the HMO with reasonable notice and opportunity for a
hearing before imposing a sanction or terminating the contract.33
The Secretary should consider whether the HMO has a history of
violations or has not taken action to correct the violations prior to
imposing intermediate sanctions.' Intermediate sanctions for
failure to substantially to carry out the contract, for carrying out
the contract in a manner substantially inconsistent with the efficient
and effective administration of the Medicare Act, or for not
substantially meeting the conditions required to participate as a
25. See Gordon Bonnyman, Jr. & Michele M. Johnson, Unseen Peril: Inadequate
Enrollee Grievance Protections in Public Managed Care Programs, 65 TENN. L. REV. 359, 379
(1998) (discussing how managed care increases the need for procedural protections).
26. See 42 U.S.C. § 1395mm.
27. See id. § 1395mm(c)(5).
28. See id. § 1395mm(c)(5)(A).
29. See id. § 1395mm(c)(5)(B).
30. See id.
31. See 42 U.S.C. § 1395mm(i)(1).
32. See id. § 1395mm(i)(9)(A).
33. See id. § 1395mm(i)(9)(D).
34. See id. § 1395mm(i)(9)(B).
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Medicare HMO include the following: (1) civil money penalties of
not more than $25,000 for each violation if the violation has
directly adversely affected or may adversely affect a Medicare
HMO enrollee; (2) civil money penalties of not more than $10,000
for each week that the violation exists; and (3) suspend enrollment
of HMO enrollees until the Secretary is satisfied that the deficiency
has been corrected and is not likely to recur.
35
The Medicare Act also provides intermediate sanctions for
violations related to denial of access to health care.36 Intermedi-
ate sanctions may be imposed for the following violations of the
Medicare Act: (1) failure to provide medically necessary items and
services required under the contract if the failure has adversely
affected or has a substantial likelihood of adversely affecting the
individual; (2) imposing excessive premiums; (3) wrongfully
expelling or refusing to re-enroll an individual; (4) engaging in
activities that deny or discourage enrollment by individuals who are
likely to need substantial future medical services; and (5) misrepre-
senting or falsifying information furnished to the Secretary or an
individual.37 Intermediate sanctions for these violations include
civil money penalties, suspended enrollment of Medicare enrollees
until the violation is corrected, or suspended payment to the
organization until the violation is corrected.38
The Medicare Act clearly intends for HMOs to provide
Medicare enrollees with a meaningful and fair appeal process.39
The Act's extensive list of intermediate sanctions that the Secretary
may impose against an HMO that violates the Act reflects the
intent of Congress to ensure HMO compliance with the Act.
However, unless the Secretary imposes sanctions upon non-
compliant HMOs, or even terminates HMO contracts if necessary,
the Medicare Act's appeal process requirements become meaning-
less and Medicare HMO enrollees are left without a fair process to
resolve health care disputes.
35. See id. § 1395mm(i)(6)(C).
36. See 42 U.S.C. § 1395mm(i)(6).
37. See id. § 1395mm(i)(6)(A).
38. See id. § 1395mm(i)(6)(B). Civil money penalties may not exceed $25,000 for each
violation unless the violation involves misrepresenting information to the Secretary or an
individual or if the HMO is found to have denied or discouraged enrollment to an individual
who will likely need substantial future medical care. In those instances, the penalty may not
exceed $100,000. See id. § 1395mm(i)(6)(B)(i).
39. See id. § 1395mm(c)(5)(A).
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C. HCFA's Regulation of the Medicare HMO Appeal Process
HCFA provides regulations implementing the Medicare HMO
appeal process.4° Under the regulations in effect prior to Grijalva,
Medicare HMOs were required to develop and maintain proce-
dures for making organizational determinations concerning whether
to provide a service and for reconsidering organizational determina-
tions." Medicare HMOs were required to ensure that all enrol-
lees had a complete written explanation of their grievance and
appeal rights, including what steps an enrollee must follow and the
time limits for each step of the process. 42 Once an HMO made an
organizational determination that was adverse to the enrollee, the
HMO was required to notify the enrollee of the determination
within sixty days of receiving the enrollee's request for payment of
services.43 The notice had to state specifically the reasons for the
determination and inform the enrollee of his or her right to
reconsideration." An enrollee seeking reconsideration of an
adverse organizational determination had to do so within sixty days
from the date of the notice of the organizational determination.45
The HMO then had sixty days to conduct the reconsideration and
issue a reconsidered determination.' An HMO that affirmed its
40. See 42 C.F.R. §§ 417.600-638 (1995).
41. See id. § 417.600(b)(1). An organizational determination is defined as any deter-
mination made by an HMO concerning payment for emergency or urgent need services or
any other health services furnished by a provider other than the HMO that the enrollee
believes are covered under Medicare and should have been furnished, arranged for, or
reimbursed by the HMO. See id. § 417.606(a); see also Medicare Program; Appeal Rights
and Procedures for Beneficiaries Enrolled in Prepaid Health Plans, 59 Fed. Reg. 59,933-934
(1994) (codified at 42 C.F.R. § 417) [hereinafter HCFA 1994 Final Rule] (discussing that
Medicare enrollees are entitled to the full scope of administrative and judicial review if they
are denied access to a service that to which they believe they are entitled or are required to
pay an amount that they believe is the responsibility of the HMO).
42. See 42 C.F.R. § 417.600(b)(3).
43. See id. § 417.608(a). Sixty days to reconsider an original determination is provided
to obtain additional information necessary to make a prudent decision. See HCFA 1994
Final Rule, supra note 41, at 59,937.
44. See 42 C.F.R. § 417.608(b).
45. See id. § 417.616(b). The HMO may extend the time for filing the request for
reconsideration if good cause is shown. See id. § 417.616(c).
46. See id. § 417.620(c). Prior regulations did not establish time limits for an HMO to
complete a reconsideration. See HCFA 1994 Final Rule, supra note 41, at 59,934. Congress
chose the sixty day time frame for reconsiderations based on the fee-for-service appeals
process. See Medicare Program; Establishment of an Expedited Review Process for
Medicare Beneficiaries Enrolled in Health Maintenance Organizations, Competitive Medical
Plans, and Health Care Prepayment Plans, 62 Fed. Reg. 23,368-369 (1997) (codified at 42
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organizational determination had to submit a written explanation
of its decision to HCFA or a designated agent of HCFA.47 The
enrollee was entitled to a hearing before an administrative law
judge if the amount in controversy exceeded one-hundred dol-
lars.48 The enrollee could appeal the decision of the administra-
tive law judge to the Appeals Council and ultimately seek judicial
review.49
D. Inadequate Appeals Process for Medicare Beneficiaries
The appeal process for Medicare beneficiaries, established by
the Medicare Act and subsequent federal regulations, was inade-
quate for a number of reasons. First, many Medicare HMO
enrollees were unaware of their right to appeal an adverse decision
or how to exercise this right.5" Second, even if enrollees under-
stood the appeal process, they did not always receive written notice
of a denial of service.5" Without written notice of a denial,
enrollees cannot pursue the appeal process.52 Third, HCFA did
not take effective action, such as imposing sanctions or terminating
Medicare HMO contracts, against HMOs not complying with the
regulations.53 Fourth, the prior regulations lacked an expedited
appeal process for serious cases in which the enrollee could
experience serious health consequences if reconsideration determi-
nations were not made expeditiously.'4 Finally, the time frames
for a non-expedited appeal, which allowed an HMO sixty days to
notify an enrollee of a denial of service and then an additional sixty
days to reconsider a denial, disregarded the interests of an enrollee
C.F.R. pt. 417).
47. See 42 C.F.R. § 417.620; see also HCFA 1994 Final Rule, supra note 41, at 59,934.
48. See 42 C.F.R. § 417.632.
49. See id. §§ 417.634-.636.
50. See Stayn, supra note 12, at 1699 (concluding that the lack of appeals may indicate
that some HMOs are not informing Medicare enrollees fully and clearly of their rights).
51. See Lisa M. Rockelli, Managed Care: Ninth Circuit Agrees with Lower Court: HCFA
Must Ensure Denial-of-Care Appeals, 7 Health L. Rep. (BNA) 1334 (August 20, 1998).
52. See id.
53. See id. In this article, managed care attorney Carol Jiminez notes that HCFA has
"never pulled a contract" from an HMO not complying with the Medicare rules. Id. at 1335.
When deficiencies occurred, HMOs were allowed to implement a plan of self-correction. See
id.
54. HCFA stated in its 1994 Final Rule that in the absence of specific regulatory
requirements, the agency expected Medicare HMOs to expedite any initial coverage
determination and reconsideration if a delay in the decision could have serious consequences
the health status of the enrollee. See HCFA 1994 Final Rule, supra note 41, at 59,936.
1999]
DICKINSON LAW REVIEW
to know within a reasonable time whether a service would be
provided by the HMO. The time frames for resolving disputes
were derived from HCFA's Medicare regulations involving health
care provided under the fee-for-service system."5 Under the fee-
for-service system, appeals usually involve health care coverage
disputes about care that has already been provided.56 Under
managed care, appeals are brought to determine whether a health
care service will be provided that creates the need for a more
expedited appeals process." Thus, the combination of inadequate
appeal process regulations, non-compliance of the regulations by
Medicare HMOs, and non-enforcement of the regulations by
HCFA had the effect of limiting the ability of enrollees to
challenge the decisions of their HMOs through the Medicare HMO
appeal process.
III. Grijalva v. Shalala
The inadequacies of the Medicare appeal process were
challenged in Grijalva v. Shalala.58 In Grijalva, Medicare benefi-
ciaries enrolled in HMO programs brought a class action against
the Secretary of Health and Human Services for failing in her
responsibility to monitor HMOs and to ensure that HMOs provide
Medicare covered benefits.59 The plaintiffs requested that the
court order the Secretary of HHS to implement and enforce
effective notice, hearing, and appeals procedures for HMO service
denials.' The district court held that HMO denials of medical
services to Medicare beneficiaries constituted state action and that
the plaintiffs had a due process right to notice and a fair hearing
service denials based on coverage determinations.61 The district
court issued an injunction and ordered a number of new procedural
55. See Sharon Mcllrath, Judge, Patients Urge Change to Medicare HMO Appeals, AM.
MED. NEWS 1 (Nov. 25, 1996).
56. See id.
57. See id.
58. 946 F. Supp. 747 (D. Ariz. 1996).
59. See id. at 749. The suit originated when a Medicare HMO enrollee, Gregoria
Grijalva, was denied health care coverage for needed home health care. See Aston, supra
note 13, at 1.
60. See Grijalva, 946 F. Supp. at 749.
61. See id. at 747.
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protections for Medicare beneficiaries enrolled in HMOs.62 The
Secretary of HHS appealed the district court's decision.63
A. The Ninth Circuit Decision
The first issue addressed by the Ninth Circuit concerned
whether the activities of an HMO with Medicare enrollees
constituted a federal action.64 The court emphasized that in order
to show that a private action is in fact a government action, the
plaintiff must show a sufficiently close nexus between the govern-
ment and the challenged action so that the action may be treated
as that of the government.65 Mere government regulation of a
private entity is insufficient to establish federal action.66 There
must be a high degree of interdependence between the private and
public parties.67 The court noted that government action exists if
the challenged private action occurs under government compulsion
but does not exist if the government merely acquiesces to the
challenged action.68
The Ninth Circuit held that HMO denials of medical services
to enrolled Medicare beneficiaries with inadequate notice constitut-
ed government action and required due process protections.6 9 The
circuit court reasoned that HMOs and the federal government are
joint participants in providing Medicare services, and that the
denial of services by a Medicare HMO without adequate notifica-
tion may be attributed to the federal government.7" The court
cited a number of factors that, taken together, establish federal
action." First, the Secretary of HHS extensively regulates the
provision of Medicare services by HMOs, and HMOs must comply
with federal laws and regulations.72 Second, the Secretary must
62. See id. at 761. The procedural requirements imposed upon the HHS are listed in
Grijalva v. Shalala, No. Civ. 93-711 TUC ACM, 1997 WL 155392 (D. Ariz. March 3, 1997);
see also infra Part III.C. (discussing the content of the injunction).
63. See Grijalva v. Shalala, 152 F.3d 1115, 1119 (9th Cir. 1998). The district court













ensure that HMOs provide adequate notice to beneficiaries as well
as effective appeal procedures.7 3 Third, Medicare enrollees may
appeal an HMO's determination to the Secretary.
74
The Ninth Circuit correctly found that the dispute in Grijalva
constituted federal action. HMOs and the Department of Health
and Human Services work together as a unit to provide health care
service to Medicare beneficiaries. By providing Medicare services,
HMOs are like agents of the federal government and must satisfy
the appeal process requirements. The Secretary is responsible for
overseeing the activities of Medicare HMOs to ensure that
Medicare beneficiaries receive proper notice of denials of care, and
that the regulations governing the appeals process are followed. In
light of the fact that providing health care services through
Medicare HMOs involves the joint participation of both the federal
government and the HMOs it contracts, the Secretary should not
be allowed to shield itself from the responsibility of protecting the
rights of Medicare beneficiaries.
To substantiate its finding of state action in this case, the Ninth
Circuit had to distinguish the Grijalva case from a somewhat
similar case, Blum v. Yaretsky,75 in which the Supreme Court held
that a dispute over denial of care without notice did not create
state action.76 Blum involved a class of Medicaid patients who
challenged the practice of nursing homes to discharged or trans-
ferred patients without notice or an opportunity for a hearing.77
The issue in Blum was whether decisions as to the length of stay
made by nursing home administrators or attending physicians
constituted state action.78 The Supreme Court held that the
medical judgments of physicians and nursing home administrators
to transfer patients to lower care facilities does not constitute state
action.79 The Court emphasized that the state is not responsible
for decisions involving patient transfers or discharge;8" those
decisions involve the medical judgments made by private parties."
In denying the existence of state action in Blum, the Supreme
73. See Grijalva, 152 F.3d at 1120.
74. See id.
75. 457 U.S. 991 (1982).
76. See id. at 1012.
77. See id. at 993.
78. See id. at 1007.
79. See id. at 1005.
80. See Blum, 457 U.S. at 1008.
81. See id.
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Court noted that state officials did not influence patient transfer
decisions and did not determine certain medical services were no
longer medically necessary.
8a
The Supreme Court in Blum noted that "the constitutional
standards are invoked only when it can be said that the State is
responsible for the specific conduct of which the plaintiff com-
plains." 3  The state conduct in Blum consisted of adjusting
benefits in response to the decisions of physicians to discharge or
transfer patients.' Therefore, the plaintiffs in Blum challenged
medical decisions of private practitioners, not the state's control of
benefit adjustments.85
The Ninth Circuit clearly distinguished its holding from Blum
by emphasizing that the HMO coverage decisions in Grijalva are
based on interpretation of the Medicare statute, not medical
judgments as seen in Blum.86 The Ninth Circuit noted that under
the facts of Grijalva, HMOs make decisions as a governmental
proxy.87 HMOs follow the Medicare Act and other federal
regulations to decide whether Medicare cover various medical
services." Thus, state action exists because the responsibilities of
a Medicare HMO and the federal government involving the appeal
process are more clearly intertwined. Unlike the plaintiffs in Blum
who challenged the private medical decision of physicians to
terminate care, the plaintiffs in Grijalva challenged the Secretary
of Health and Human Services for not fulfilling its responsibility of
ensuring that HMOs provide adequate notice for denials of
benefits. The Grijalva plaintiffs did not challenge the medical
decision of physicians to deny care, but instead challenged the
federally controlled Medicare HMO system.
The Ninth Circuit in Grijalva supported its holding by citing
other cases that found state action in connection with changes in
health benefits.89 In Catanzano v. Dowling,9" the Second Circuit
considered whether a certified home health agency's decision to
82. See id. at 1005.
83. Id. at 1004.
84. See id. at 1002.
85. See Blum, 457 U.S. at 1005.
86. See Grijalva v. Shalala, 152 F.3d 1115, 1120 (9th Cir. 1998).
87. See id.
88. See id.
89. See id. (citing Catanzano v. Dowling, 60 F.3d 113 (2d Cir. 1995); J.K. v. Dillenberg,
836 F. Supp. 694 (D. Ariz. 1993)).
90. 60 F.3d 113 (2d Cir. 1995).
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deny or to terminate Medicaid benefits were state actions that
triggered a Medicaid beneficiary's right to a fair hearing.91 The
Second Circuit held that certified home health agencies are deeply
integrated into the federal and state administrative regulatory
scheme and are required to make decisions in reference to
regulations." The Catanzano court noted that unlike in Blum,
certified home health agency decisions reflect state regulatory
directives that go beyond being purely medical judgments.93 Thus,
determinations by certified home health agencies involve state
action.94  In both Catanzano and Grijalva, state action was
established because health care providers were deeply integrated
into the federal regulatory scheme and made decisions based on
regulations.95 Neither case challenged denials of care by private
medical decisions. The challenges were directed toward federally
regulated and control health systems with the ultimate responsibili-
ty for the decisions concerning care rested with the state.
B. Due Process Protections
In holding that HMOs are federal actors in their denial of
services to Medicare enrollees, the Ninth Circuit addressed the
procedural protections necessary to ensure that due process is
provided to Medicare enrollees.96 The court applied the balancing
test established in Mathews v. Eldridge97 to determine if additional
procedural protections are needed to ensure that due process is
provided to Medicare beneficiaries enrolled in HMOs.9' The
Mathews test requires the balancing of the private interest affected
by the governmental action, the risk of an erroneous deprivation of
the private interest through the procedures used, the value of
additional safeguards, and the governmental interest. 99
The private interest at stake from the initial denial of Medicare
coverage by an HMO is the potential that necessary medical
91. See id. at 117.
92. See id. at 119.
93. See id.
94. See id.
95. Compare Grijalva v. Shalala, 152 F.3d 1115, 1120 (9th Cir. 1998), with Catanzano,
60 F.3d at 119.
96. See Grijalva v. Shalala, 152 F.3d 1115, 1121.
97. 424 U.S. 319 (1976).
98. See Grijalva, 152 F.3d at 1121.
99. See Grijalva, 152 F.3d at 1121 (citing Mathews, 424 U.S. at 335).
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services will not be received.1"' The Ninth circuit held that such
a significant interest weighs in favor of additional procedural
protections.1"1 In addition, the court noted that the failure of an
HMO to adequately explain denials of coverage creates a high risk
of erroneous deprivation of medical care to Medicare enrollees." 2
The court reasoned that if HMO enrollees are unaware of the
reason for a denial of service, they will be deprived of the ability
to argue against a denial through the appeals process.'0 3 Thus,
inadequate notice renders the appeals process meaningless.10 4 In
terms of the governmental interest, the government asserted that
the additional procedures sought by the plaintiffs would significant-
ly increase costs to the government.0 5 The Ninth Circuit held
that the government failed to show that the added procedural
protections would significantly increase costs, and that the burden
of providing adequate notice does not outweigh beneficiaries' need
for notice.1" Thus, the court concluded that the application of
the Mathews test established a need for additional procedural
protections for Medicare beneficiaries enrolled in HMOs. The
Ninth Circuit affirmed the injunction issued by the Grijalva district
court that established additional procedural protections for
Medicare beneficiaries.7
C Grijalva's Appeal Process Requirements
The district court's injunction, issued on March 3, 1997, listed
procedures that HHS must follow to insure that the due process
rights of Medicare beneficiaries are observed. 8  Medicare
contracts with HMOs must give enrollees written notice when a
coverage determination results in treatment being denied, reduced,
or terminated." 9 Denial notices must be given within five work-
ing days, instead of the HCFA's requirement of sixty days, after a
written or oral request for a service or referral and at least one
100. See id.
101. See id. at 1122.
102. See id.
103. See id.
104. See Grijalva, 115 F.3d at 1122.
105. See id. at 1123.
106. See id.
107. See id.





working day before a medical treatment is reduced or terminat-
ed. 110 Under exceptional circumstances, denial notices may be
delayed for up to sixty days if an HMO needs additional informa-
tion to make a responsibly considered medical determination."'
Denial notices must be on a clear, readable form in at least twelve-
point type."2  The notices must include an explanation in lay
language of the coverage rule on which the HMO based its
decision, a description of the regular and expedited appeals process,
a description of how enrollees can use additional evidence to
support the enrollee's position, and the procedures enrollees must
follow in order to secure an informal hearing before the decision
maker for reconsideration.1 13  The Department of Health and
Human Services must monitor HMO compliance and is prohibited
from renewing or entering into Medicare contracts with HMOs that
do not substantially comply with the notice requirements."4
The injunction also addressed the need for an expedited
appeals process." 5 Medicare HMO enrollees must be provided
with an administrative reconsideration process for all adverse
service decisions that must include a first level reconsideration
process involving in-person communication with the decision-maker
and an expedited process when services are urgently needed."
6
A written statement by a physician can trigger an expedited
reconsideration process, but lay testimony may suffice to establish
that the care is urgently needed."7 An expedited decision must
be issued within three working days of the request for expedited
reconsideration unless a request is made for additional days to
110. See id.
111. See id.
112. See id. The quality of vision for many elderly persons diminishes due to
physiological changes in the ocular structures and ocular diseases. See Mia Oberlink,
Keeping an Eye on Vision: Primary Care ofAge-Related Ocular Diseases, 52 GERIATRICS 30
(1997); see also Paul J. Dougherty et al., Eye Disease Among Ambulatory Jewish Senior
Citizens in California, 19 J. COMMUNrrY HEALTH 271 (1994) (discussing a study involving
the prevalence of blinding eye disease among ambulatory senior citizens).
113. See Grijalva, 1997 WL 155392, at *1.
114. See id.
115. See id.
116. See id. at *1-*2. Although the injunction does not explicitly define what constitutes
services that are "urgently needed" for purposes of an expedited reconsideration process, it
provides the example of acute care services that are denied or terminated as constituting
services that are "urgently needed." See id. at *2. The injunction notes that "acute care
services" includes certain types of nursing facility care, certain types of home health and
therapy services, and certain types of non-cosmetic surgery. See id.
117. See id.
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obtain evidence."' If the HMO denies an expedited reconsidera-
tion appeal, the independent HCFA review agency shall complete
a review within ten working days of the request for HCFA re-
view.119 If the expedited reconsideration process involves acute
care services, those services must continue until a final decision is
issued.12 ° The injunction also provides that the Department of
Health and Human Services must monitor HMO compliance and
is prohibited from renewing or entering into Medicare contracts
with HMOs that do not substantially comply with the hearing
requirements.121
D. The Government's Appeal of the Grijalva Holding
The Department of Justice recently appealed to the United
States Supreme Court to reverse the Ninth Circuit's holdings in
Grijalva.122 The Government argues that Medicare regulation of
HMO conduct does not establish a sufficient government nexus to
the service decisions to establish state action." The Government
ignores that the regulation of the Medicare HMO appeal process
binds the responsibilities of HMOs and the HHS, and instead
chooses to perceive Medicare HMOs are governmental contractors,
not governmental agents.124 The Secretary of HHS argues that
finding state action will mean that the medical decisions of HMO
physicians will be dictated by the federal government. 125 The
Secretary's argument completely overlooks the analysis in Grijalva,
Blum, and Catanzano where the courts clearly established that the
private medical decisions of physicians in treatment determinations
does not involve state action.
118. See Grijalva, 1997 WL 155392, at *2.
119. See id.
120. See id.
121. See id. HHS argued that the agency should be allowed discretion before deciding
not to renew or enter into subsequent contracts with violators. See Aston, supra note 13, at
1.
122. See Medicare Beneficiary Attorneys Ask High Court to Let Grijalva Decision Stand,
10 Medicare Rep. (BNA) 384, 418 (April 2, 1999); see also Lisa M. Rockelli, HHS Seeks
Ninth Circuit Rehearing in Grijalva Medicare HMO Appeals Case, 9 Medicare Rep. (BNA)
1059, 1071 (Oct. 16, 1998) (discussing the request of the Secretary of HHS to reconsider the
Grijalva ruling).
123. See U.S. Department of Health Demands Rehearing of 9th Circuit Due Process





HHS argues that Grijalva's finding of due process rights will
diminish the role of the Secretary in administering the Medicare
statute since the Secretary's expert judgment will be given little
weight in creating appropriate procedural protections.126 The
Secretary has been given ample opportunity and has failed to
create appropriate procedural protections. For years, the Secretary
of HHS neglected to provide appropriate procedural protections for
Medicare HMO enrollees. The original Medicare HMO appeal
process regulations were similar to those used with fee-for-service
enrollees. 127  Thus, the Secretary failed to realize that although
lengthy appeal process decisions do not burden the health care
interests of a Medicare beneficiary enrolled in a fee-for-service plan
in which disputes are conducted retrospectively, the same regula-
tions impede the interests of Medicare HMO enrollees seeking
medical care. In addition, the Secretary has resisted the regula-
tion's requirement of effectively penalizing non-compliant HMOs,
either by sanction or terminating Medicare contracts.1 28 Although
the appeal process regulations prior to Grijalva were somewhat
inadequate, if the Secretary had sufficiently enforced the appeal
process rules, challenges such as the one presented in Grijalva may
have been avoided.
IV. Grijalva's Impact on Medicare HMO Appeal Process
Regulation
The Grijalva case has prompted HCFA to revise its Medicare
HMO appeals process regulations to more effectively address the
needs of Medicare HMO enrollees. 129  In addition, the 1997
federal budget significantly restructured the Medicare Program to
create a new Medicare Program, Medicare+Choice, which includes
new Medicare HMO appeal process regulations.13 ° The Medi-
care+Choice Program provides Medicare beneficiaries with more
126. See id.
127. See McIlrath, supra note 55, at 1.
128. See Rockelli, supra note 51, at 1335.
129. See Medicare Program; Establishment of an Expedited Review Process for Medicare
Beneficiaries Enrolled in Health Maintenance Organizations, Competitive Medical Plans, and
Health Care Prepayment Plans, 62 Fed. Reg. 23,368 (1997) (codified at 42 C.F.R. pt. 417)
[hereinafter HCFA 1997 Final Rule].
130. See Balanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251, 270 (1997); see
also Department of Health and Human Services Health Care Financing Administration,
Implementation of the Balanced Budget Act of 1997 (last visited Dec. 9, 1998) <http:l/-
www.hcfa.gov/medicare/bbamayl8.htm>.
[103:4
MEDICARE HMO APPEAL PROCESS
health delivery options beyond the traditional fee-for-service
Medicare program. 3' Congress' primary goal in creating the
Medicare+Choice program is to provide Medicare enrollees with a
wider range of health plan choices. 32 Beginning in 1998, benefi-
ciaries will have the option to enroll in Medicare+Choice's
coordinated health plans such as HMO plans, medical savings
account plans, preferred provider organizations, or private fee-for-
service plans.133 Beneficiaries not electing to enroll in the Medi-
care+Choice options will be automatically enrolled in traditional
Medicare." Regulation of the Medicare+Choice program,
including appeal process regulations, will apply to all Medicare
HMOs.135  HCFA plans to transition risk-contracting Medicare
HMOs to Medicare+Choice by January 1, 1999.136 This section
addresses the changes made to the appeals process by HCFA's
1997 Final Rule and defines the Medicare+Choice appeal process
regulations.
A. Overview of HCFA's 1997 Final Rule
HCFA promulgated new appeals process regulations not long
after the Grijalva district court issued its injunction. 137 Yet, at the
same time HCFA issued its 1997 Final Rule on the appeals process,
HCFA appealed the Grijalva district court's injunction probably
hoping that its less restrictive regulations would govern the
Medicare HMO appeal process in the future. Supporters of
HCFA's 1997 Final Rule argue that less restrictive appeal process
131. See Balanced Budget Act of 1997 § 1851(a), 111 Stat. at 275.
132. See Medicare Program; Establishment of the Medicare+Choice Program, 63 Fed.
Reg. 34,968 (to be codified at 42 C.F.R. pts. 400, 403, 410, 411, 417, 422) [hereinafter HCFA
Medicare+Choice Program Interim Final Rule]. The Balanced Budget Act of 1997 is also
aimed at cutting Medicare spending by 115 billion dollars over the next five years. See
Kaveny, supra note 18, at 1296-97.
133. Id. at 275 and 281; see also HCFA Medicare+Choice Program Interim Final Rule,
supra note 132, at 34,968.
134. Balanced Budget Act of 1997 § 1851(e), 111 Stat. at 275.
135. See Department of Health and Human Services Health Care Financing Adminis-
tration, Implementation of the Balanced Budget Act of 1997 (last visited Dec. 9, 1998) <http:-
//www.hcfa.gov/medicare/bbamayl8.htm>.
136. See id.
137. The Grijalva district court issued its injunction on March 3, 1997 and HCFA
followed with its 1997 Final Rule on April 30, 1997.
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regulations are less financially burdensome on HCFA, Medicare
HMOs, and ultimately Medicare beneficiaries.1
38
Although HCFA's 1997 Final Rule does not alter the sixty day
time frame for typical appeals, the Final Rule does require that
expedited reviews must be conducted in situations in which the
sixty day time frame for issuing determinations could jeopardize the
life or health of the enrollee or the enrollee's ability to regain
maximum function.139 The Final Rule also permits expedited
reviews for reconsideration of noncoverage determinations for
inpatient stays and determinations to discontinue services in the
home or outpatient setting.14 ° The Final Rule states that if a
physician requests an expedited review on behalf of an enrollee,
then the health plan must accept the request if it meets the
criterion for expedited review.141
The Final Rule requires that the expedited reconsideration
review be conducted no more than seventy-two hours from the
time of the request.142 Expedited reviews may be requested
orally and the determination may be given orally.143 If the
determination is given orally, the Final Rule requires that a written
summary of the decision be given within two days.1" HCFA
provides a loophole to the seventy-two hour requirement by
allowing health plans up to ten additional working days if such an
extension of time benefits the enrollee.145 The Final Rule notes
138. See Wendy L. Krasner & Barbara W. Mayers, Will Grijalva Ruling Open the
Medicare Managed Care Exit Door?, MANAGED MEDICARE & MEDICAID, available in 1998
WL 9852609; see also infra Part V.A. for a discussion of arguments favoring less restrictive
appeal process regulations.
139. See HCFA 1997 Final Rule, supra note 129, at 23,369-23,370. The Final Rule's time
lines are modeled after the National Association of Insurance Commissioner's (NAIC) model
Grievance Act. See id. at 23,369. Neither the Final Rule nor subsequent regulations of the
appeals process specifically define what medical ailments threaten the ability of an enrollee
to regain maximum function prompting the need for an expedited review.
140. See id. at 23,370. HCFA stated previously that even in the absence of specific
regulations, it expected Medicare HMOs to expedite any initial coverage decisions if a
postponement or suspension of treatment could have adverse consequences on the health
status of the beneficiary. See HCFA 1994 Final Rule, supra note 41, at 59,936.
141. See HCFA 1997 Final Rule, supra note 129, at 23,370.
142. See id. HCFA consulted with beneficiary advocacy groups in deciding on the
adoption of a seventy-two hour time limit for expedited appeals. See id. HCFA chose the
seventy-two hour time frame because it is consistent with the model code of the NAIC, and
HCFA believes most cases could be reasonably resolved in this time frame. See id. at 23,371.
143. See id. at 23,370.
144. See HCFA 1997 Final Rule, supra note 129, at 23,370.
145. See id.
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that time extensions may benefit an enrollee who seeks additional
diagnostic testing or consultations with medical specialists in order
to provide the plan with additional proof that the enrollee needs
medically necessary treatment. 146 The time extension provided by
HCFA is obviously catering to the interests of the Medicare HMOs
much more so than Medicare beneficiaries. The premise behind an
expedited appeal process is to provide an efficient procedural
process for enrollees when urgently needed care is in dispute.
The health plan must notify the enrollee as soon as possible if
it determines that the enrollee's request does not meet the criterion
for an expedited review.1 47 The Final Rule acknowledges uncer-
tainty as to enrollee recourse and plan procedures if a request for
an expedited review is not granted.48 If an HMO makes an
organizational determination that is adverse to the enrollee, the
HMO must notify the enrollee of the determination within sixty
days of receiving the enrollee's request for payment for servic-
es.149 The notice must inform the enrollee of his or her right to
reconsideration5 °  If a health plan expedites review and its
decision is adverse to the enrollee, the plan must then forward the
case to HCFA's reconsideration contractor within twenty-four
hours of its decision."' The reconsideration contractor must
complete time-sensitive reconsiderations within ten days. 52
Some commentators argue that the expedited review regula-
tions conflict with the health care interests of Medicare enrol-
lees.153 For example, HCFA gives an HMOs the power to decide
when an enrollee should receive an immediate appeal. 54 Some
Medicare advocates question how an HMOs can decide what care
is urgently needed when the HMO is the party that initially denied
the care. 55 The Final Rule also fails to require that enrollees are
146. See id. Delays are also permitted if the requesting physician is not affiliated with
the health plan. See id.
147. See id.
148. See id.
149. See HCFA 1997 Final Rule, supra note 129, at 22,375.
150. See id.
151. See id.
152. See id. at 22,371.
153. See Managed Care: HCFA Issues Final Rule Guaranteeing 72-Hour Managed Care
Appeal Response, 6 Health L. Rep. (BNA) 734, 735 (May 8, 1997) [hereinafter Managed
Care].
154. See HCFA 1997 Final Rule, supra note 129, at 23,370.
155. See Managed Care, supra note 153, at 735.
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given advance notice of the right to request an expedited deci-
sion.56 Unless an enrollee is aware of the right to request an
expedited decision, the enrollee will likely end up falling within
regular process timeframe of sixty days. 57
In addition to creating an expedited review process, the Final
Rule also revises the definition of an organizational determination
to include discontinuations of covered services. 5 8 However, the
Final Rule's definition of organizational determinations is some-
what narrow because it does not include reductions in services."5 9
Thus, a Medicare beneficiaries' home health care or therapy
services could be reduced without any obligation to notify the
beneficiary about the reduction of care. Unlike HCFA's Final
Rule, the Grijalva court held that written notice is required
whenever a coverage determination results in denial, termination,
or reduction of a requested service.1"° The Final Rule stated that
a subsequent rulemaking document may permit organizational
determinations to include reductions in services.16'
B. Overview of Medicare+Choice Appeal Process Regulations
The Medicare+Choice Program made further changes to the
Medicare HMO appeal process beyond HCFA's 1997 Final
Rule.162 The changes reflect how HCFA is attempting to balance
the need to improve the current appeal process with the need to
contain the costs of providing Medicare services. Congress directed
the Secretary to implement procedures to assure that determina-
tions are made on a timely basis.'63 The Secretary changed the
time frame for making a non-expedited determination from sixty
days to fourteen days after a request.164 HCFA supports reducing
156. See Patient Appeals in Health Care Before the Subcomm. on Health, Comm. on Ways
and Means of the U.S. House of Rep., Apr. 23, 1998, available in 1998 WL 11516654
(statement of Vicki Gottlich, staff attorney, National Senior Citizens Law Center).
157. See id.
158. See HCFA 1997 Final Rule, supra note 129, at 23,371.
159. See id.
160. See Grijalva v. Shalala, No. Civ. 93-711 TUC ACM, 1997 WL 155392, at *1 (D. Ariz.
March 3, 1997).
161. See HCFA 1997 Final Rule, supra note 129, at 23,371.
162. See Balanced Budget Act of 1997, Pub.L. No. 105-33, § 1852, 111 Stat. 251, 292
(1997).
163. See id. § 1852(g)(1)(A), 111 Stat. at 293.
164. See 42 C.F.R. § 442.568 (1998). HCFA emphasizes that the time frames for both
organization determinations and for reconsiderations are now in calendar days as opposed
to working days in order to be unambiguous and consistent with the statute. See HCFA
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the time frame for making a non-expedited determination based on
the overwhelming support in medical journals and from other
independent entities.'65 In reducing the time frame to fourteen
days for non-expedited determinations, HCFA considered the
opinions of beneficiary advocacy groups, the Grijalva holding, and
representatives of the managed care industry.166 HCFA acknowl-
edged in its Interim Final Rule that the original fee-for-service
Medicare appeal process was inadequate for individuals awaiting
prior authorization for needed medical care.'67
Medicare+Choice requires that the Secretary contract with an
independent, outside entity to conduct reconsiderations in a timely
manner.168 HCFA noted that past experience showed that most
reconsiderations could be completed within thirty days. 69  Thus,
HCFA determined that under Medicare+Choice, if the enrollee
requests a reconsideration of an adverse determination, the
organization must issue the determination no later than thirty days
from the date it receives the request. 70 If warranted, the time
frame may be extended by up to fourteen days.'71 To increase
Medicare beneficiaries' understanding of their appeal process rights,
the Medicare+Choice regulations requires that plans issue written
notification of all denials, including specific reasons for the denial
in understandable language, information regarding the enrollee's
right to reconsideration, and an explanation of the expedited review
process, the standard review process, and the appeal process.'72
Medicare+Choice Program Interim Final Rule, supra note 132, at 35,025.
165. See id. at 35,028. HCFA cited the Physician Payment Review Commission's 1996
Annual Report to Congress and recommendations by the Medicare Rights Center to
establish the compelling need to reduce the timeframe of sixty days for determinations
concerning the provision of services in Medicare+Choice organizations. See id.
166. See id.
167. See id.
168. See Balanced Budget Act of 1997, Pub.L. No. 105-33, § 1852(g)(4), 111 Stat. 251,294
(1997).
169. See HCFA Medicare+Choice Program Interim Final Rule, supra note 132, at 35,028.
170. See 42 C.F.R. § 442.590(a) (1998). The Medicare+Choice Program requires that the
Secretary of HHS establish a time frame for non-expedited reconsiderations that does not
exceed sixty days from the date of the request. See Balanced Budget Act of 1997,
§ 1852(g)(2), 111 Stat. at 293.
171. See 42 C.F.R. § 442.590(a).
172. See Balanced Budget Act of 1997, § 1852 (g)(1)(B), 111 Stat. at 293. Some
Medicare beneficiary advocates do not believe that the new regulations adequately explain
to an enrollee the reason for the service denial and the enrolee's appeal rights. See Appeals
From Decisions by Medicare+Choice Plans Under the Balanced Budget Act of 1997, National
Senior Citizens Law Center (visited Apr. 20, 1999) <http://www.nsclc.orgfbbappeals.html>.
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The Medicare+Choice Program provides an expedited appeals
process that essentially incorporates the expedited review proce-
dures that were issued in the HCFA 1997 Final Rule. 173  Medi-
care+Choice permits an expedited review if the plan determines
that the application of the normal time frame for making a
determination could seriously jeopardize the life or health of the
enrollee or the enrollee's ability to regain maximum function.
174
For an expedited review of a determination or reconsideration, the
plan must notify the enrollee of the determination or reconsidera-
tion not later than seventy-two hours after the time of receipt of
the request for the determination or reconsideration or such longer
period as the Secretary may permit in specified cases.175  The
Medicare+Choice regulations also permit up to a fourteen calendar
day extension of the seventy-two hour deadline if the enrollee
requests the extension or if the organization justifies a need for the
extension and demonstrates that the delay is in the enrollee's
interest. 76 The Medicare+Choice program changes prior require-
ments in mandating that HCFA contract with an independent,
outside entity to review and resolve reconsiderations that affirm a
denial of coverage. 177 A Medicare+Choice enrollee denied health
services is entitled to a hearing before the Secretary if the amount
in controversy is $100.00 or more.171 If the amount in controversy
is $1000.00 or more, then the enrollee is entitled to judicial
review.'79
The Medicare+Choice appeal process regulations are less
restrictive than the Grijalva requirements in a number of ways.
Grijalva's definition of organizational determination includes
denials, terminations, and reductions of services.' 80 In contrast,
the Medicare+Choice regulation only require that notice and
appeal rights apply to denials and terminations of services.18
Under Grijalva, notice of a coverage determination must be given
within five working days of a request or at least one day before a
173. See HCFA Medicare+Choice Program Interim Final Rule, supra note 132, at 35,021.
174. See Balanced Budget Act of 1997, § 1852 (g)(2)(A) & (g)(3)(B), 111 Stat. at 293-94.
175. See id. § 1852 (g)(3)(B), 111 Stat. at 294.
176. See 42 C.F.R. § 442.590(d)(2) (1998).
177. See Balanced Budget Act of 1997, § 1852 (g)(4), 111 Stat. at 294.
178. See id. § 1852 (g)(5), 111 Stat. at 294.
179. See id.
180. See Grijalva v. Shalala, No. Civ. 93-711 TUC ACM, 1997 WL 155392, at *1 (D.
Ariz. March 3, 1997).
181. See 42 C.F.R. § 422.566(b).
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treatment is reduced or terminated.182 The Medicare+Choice
regulation notice to be made within fourteen days and also
provides for an extension.'83 In addition, the Medicare+Choice
notification requirements are not as extensive as the requirements
enunciated by Grijalva.'8 Under Grijalva, if acute care services
have been denied treatment must continue until the health plan
issues a final decision. 85  Under the Medicare+Choice regula-
tions, continuation of care appears to apply only in situations
involving inpatient hospital care."' HCFA opposes requiring
health plans to pay for all acute care services pending appeal in
order to limit the incentive for enrollees to request reconsiderations
without regard to the merits of an appeal.187  The Medi-
care+Choice regulations reflect HCFA intent to limit the expense
of continuing care for less serious medical illnesses not involving
hospitalization during the appeal process. Thus, HCFA avoids
continuing coverage for unnecessary care during the appeal process.
The fact that the Medicare+Choice appeal process regulations
are not as broad as the Grijalva injunction reflects HCFA's
continuing concern that the cost of many additional procedural
protections will ultimately fall on the federal government.
Expansive appeal process regulations could prompt Medicare
HMOs to offset the increased costs by decreasing benefits."8 If
Medicare HMOs decrease benefits, Medicare beneficiaries may stop
joining them.'89 Expansive regulations could also prompt Medi-
care HMOs to cease entering into Medicare contract. 9 ' If broad
appeal process regulations cause Medicare beneficiaries to disenroll
182. Grijalva, 1997 WL 155392, at *1.
183. See 42 C.F.R. § 422.568.
184. See National Senior Citizens Law Center's Comments on Medicare+Choice (visited
Apr. 20, 1999) <http://www.nsclc.org/mplusfin.html> (discussing how the regulation should
follow Grijalva to require that a denial notice be on clear readable form in 12-point type,
employ lay language to clearly explain the reasons for the denial, and sufficiently inform the
enrollee about the appeals process); see also Grijalva, 1997 WL 155392, at *1 (detailing the
notice requirements).
185. See Aston, supra note 13, at 1. Examples of acute care services include nursing
facility care and home health care. See id.
186. See id.
187. See id.
188. Health: Administration Goes Both Ways on Patients' Appeals, Congress Daily AM,
available in 1998 WL 12689974 (Sept. 3, 1998).
189. See id.
190. See Do Growing Medicare+Choice Headaches Mean Program is Seriously Ill?, MED.
& HEALTH, available in 1998 WL 10321580 (Sept. 7, 1998).
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in HMOs or cause HMOs to terminate Medicare contracts, the
Medicare Program would incur increased costs as the federal
government would be forced to contract with costly fee-for-service
health plans instead of HMO plans.
V. Consequences of Enforcing the Grijalva Injunction
Uncertainty remains as to what appeal process rules will apply
to Medicare HMOs. HCFA will have to either convince the
Grijalva district court to modify its injunction or HCFA will have
to modify the Medicare+Choice rules to conform with the injunc-
tion.191 This section address some of the arguments for and
against enforcement of the Grijalva injunction.
A. Arguments Against Enforcement of the Grijalva Injunction
Although enforcement of the Grijalva injunction substantially
promotes the health care interests of Medicare HMO enrollees,
some commentators fear that Grijalva's extensive regulation of
HMOs and HCFA may ultimately push health plans out of
Medicare. 92  Grijalva provides extremely broad due process
rights for Medicare enrollees that demand greater HCFA oversight
of Medicare HMOs.193 Grijalva requires the HCFA to assure
that all managed care organizations respect the due process rights
of enrollees every time a medical service is denied. 94 Some com-
mentators argue that Grijalva will encourage Medicare beneficiary
advocacy groups to seek further scrutiny over HMOs and
HCFA' 95 The increased scrutiny will pressure HCFA to micro-
manage every aspect of an HMO's operation in order to assure that
the due process requirements are satisfied. 96  The time and
expense that HCFA may incur micromanaging the activities of
Medicare HMOs may prompt the agency to avoid contracting with
HMOs for Medicare services. 97 Medicare beneficiaries will not
have the advantage of HMOs' lower out-of pocket costs if fee-for-
service plans are the only option available to Medicare participants.





196. See Krasner & Mayers, supra note 138; see also Leo T. Crowley, Medicare HMOs
Held to be State Actors, N.Y.L.J., Aug. 31, 1998, at 1.
197. See Krasner & Mayers, supra note 138.
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Bruce Fried, the former head of Medicare's managed care program,
argues that the regulatory burdens imposed by the Medi-
care+Choice rules and Grijalva may result in HMO plans exiting
Medicare instead of incurring the cost of setting up costly systems
to hear Medicare HMO appeals.198
Opponents of more extensive appeal process regulation also
argue that increasing the regulation of health plans will lead to
inefficiency and increased costs for health plans and consumers.19 9
Some commentators argue that increased regulation of the
Medicare HMO appeal process is unnecessary because although the
current system is not perfect, most managed care enrollees are still
very satisfied with their plans.2" Opponents argue that the public
should recognize that operating HMOs is a complex matter making
it impossible for such organizations to avoid failure some of the
time."
Recent changes to the Medicare HMO appeal process, first in
HCFA's 1997 Final Rule and more recently in the Medi-
care+Choice Program Interim Rule, enhance Medicare beneficia-
ries' ability to appeal denials and terminations of services. The
time frame for making a non-expedited determination has been
reduced from sixty days to fourteen days after a request.2"2
HCFA also provides for expedited review in cases in which an
adverse determination could seriously jeopardize the life or health
of the enrollee or the enrollee's ability to regain maximum
function.2"3 In addition, HCFA is more explicit in requiring
written notification of all denials, including specific reasons for the
denial in understandable language, information regarding the
enrollee's right to reconsideration, and an explanation of the
198. See Do Growing Medicare+Choice Headaches Mean Program is Seriously Ill?, MED.
& HEALTH (1998).
199. See Health Care Quality: Grievance Procedures Before United States Senate Labor
and Human Resources Comm., available in 1998 WL 257689 (May 19, 1998) (statement of
Stephen deMontmollin, Vice President and General Counsel, AvMed Health Plan).
200. See Patient Appeals Before the Subcomm. on Health, available in 1998 WL 197714
(1998) (statement of David A. Richardson, Jr., President, The Center for Health Dispute
Resolution). Mr. Richardson noted that well over 90% of enrollees in managed care plans
are satisfied. See id.
201. See id.
202. See 42 C.F.R. § 442.568 (1998).
203. See Balanced Budget Act of 1997, Pub. Law No. 105-33, § 1852(g)(2)(A) &
(g)(3)(B), 111 Stat. 251, 293-94 (1997).
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expedited and standard review processes and the appeal pro-
cess.2" If HCFA monitors Medicare HMOs to ensure that they
comply with the statutory and regulatory requirements and enforces
sanctions for non-compliance, the current Medicare appeal process
regulations should sufficiently protect enrollees and negate the
need for Grijalva's extensive regulation.2"5 Unfortunately, the
greatest problem with the Medicare HMO appeal process regula-
tions has been HCFA's unwillingness to enforce sanctions or
terminate contracts with non-compliant Medicare HMOs.2 6
B. Arguments for Enforcement of the Grijalva Injunction
Medicare beneficiaries need the protection of the strong appeal
process rules articulated in Grijalva. The motivation of cost-
conscious HMOs to inhibit a Medicare enrollee's ability to
challenge denials of care must be eliminated with effective
regulations that mandate compliance with the rules. HCFA cannot
overlook its responsibility to protect the health care interests of
Medicare beneficiaries enrolled in HMOs. A four year study
published in 1996 compared the health outcomes for chronically ill
patients treated under HMO and fee-for-service plans.2 7 The
study found a sixty-eight percent decline in the physical health of
elderly and poor patients in an HMO plan compared to a twenty-
seven percent decline for such patients in a fee-for-service plan.20 8
The study concluded that elderly patients treated in HMO systems
were more likely to have poor physical health outcomes than
elderly patients in the fee-for-service systems. 2°9 Other studies,
204. See 42 C.F.R. § 442.568(c)-(d); see also Patient Appeals Before the Subcomm. on
Health, available in 1998 WL 197714 (1998) (statement of David A. Richardson, Jr.,
President, The Center for Health Dispute Resolution) (discussing the recent improvements
to the Medicare appeal process such as reduced time frames for processing cases).
205. The Secretary of HHS may impose civil money penalties, suspend enrollment of
Medicare enrollees until the violation is corrected, or suspend payment to the organization
until the violation is corrected. See 42 U.S.C. § 1395mm(i)(6) (1994). The Secretary may
terminate any HMO contract if the HMO has not satisfied the regulatory requirements. See
id. § 1395mm(i)(1).
206. See Rockelli, supra note 51, at 1335.
207. See John E. Ware, Jr. et al., Differences in 4-year Health Outcomes for Elderly and
Poor, Chronically Ill Patients Treated in HMO and Fee-for-service Systems: Results from the
Medical Outcomes Study, 276 JAMA 1039 (1996). The study was conducted from 1986 to
1990.
208. See id.
209. See id.; see also Improving Medicare Choices Part I Before the U.S. Senate Finance
Committee, available in 1997 WL 154188 (statement of Diane Archer, Executive Director of
the Medicare Rights Center) (discussing the pressing need for safeguards within the
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conducted over a one year span, have found no differences in the
health outcomes of fee-for-service patients as compared to HMO
patients. 1° Regardless of what study is more accurate, HCFA
cannot overlook the possibility that HMOs may deny necessary
medical care to elderly enrollees, and that current procedures for
HMO enrollees appealing denials of care are inadequate.
The problematic nature of the current Medicare HMO appeal
process is highlighted in a recent report by the Medicare Rights
Center (MRC).211 The MRC report assessed the effectiveness of
the appeals process for HMO enrollees.212 The report analyzed
one hundred and seventy-nine patient complaints the MRC handled
through its National HMO Appeals Hotline during a six month
period after HCFA's 1997 Final Rule went into effect.213 The
MRC found that forty percent of the cases handled involved
confusion by Medicare enrollees of their rights and benefits in
Medicare HMOs.214 In several cases, HMO customer services
representatives gave misleading, incorrect, or no information
regarding Medicare enrollee appeal rights.215 For example, in one
case an HMO representative misinformed an enrollee that he had
no further appeals rights after his HMO upheld its original decision
in the first level of appeal. 16 In another case, an HMO represen-
tative was unable to answer any questions posed by an enrollee
about the expedited appeals process.217
The MRC report found that forty-nine percent of the cases
involved HMO noncompliance with Medicare laws and regula-
Medicare HMO appeals process to protect the health care interests of frail elderly patients
with complex and costly conditions).
210. See Tracy E. Miller, Managed Care Regulation: In the Laboratory of the States, 278
JAMA 1102 (1997). Some studies comparing health outcomes of fee-for-service patients with
HMO patients were conducted over a one-year period that may not reflect patient health
outcomes as accurately as the four year study cited in footnote 207.
211. See Beth Demel et al., Systematic Problems with Medicare HMOs: Case Studies from
the Medicare Rights Center HMO Hotline, Medicare Rights Center 1-27 (Sept. 1998) (visited
November 11, 1998) <http://www.medicarerights.org/hmorept.htm> [hereinafter Medicare
Rights Center].
212. See id.
213. See id. at 3. The report analyzes cases received by the appeals hotline from August
28, 1997 through February 28, 1998. See id. HCFA requested that the MRC phone number
be included as a resource for Medicare HMO. See id. at 4.
214. See id. at 6.
215. See id. at 11.




tions.28 Although HCFA requires that denial notices must
clearly state reasons whenever care or coverage is denied, many of
the MRC cases involved enrollees receiving denial notices that
contain vague, misleading, or incorrect information.219 The MRC
Report provides an example of an enrollee who requested
authorization for surgery.22° The HMO sent the enrollee a vague
denial notice saying that the denial was "per medical policy.
221
In addition, the notice did not provide information about the
expedited appeals process.
222
The MRC report documented that HMOs repeatedly denied
receipt of appeal letters or did not respond to enrollee inquiries
about cases under review.223  The report noted several cases
involving HMO customer service representatives actively discourag-
ing enrollees appealing denials. 24 The MRC report also found
a number of cases in which HMOs violated HCFA timeframes for
issuing determinations.
2 25
Although the MRC report was conducted prior to the
enactment of the Medicare+Choice program regulations, the report
highlights the ongoing problems with the Medicare HMO appeal
process. HMOs are not complying with the regulations and HCFA
rarely sanctions non-compliant HMOs. 226  Joe Baker, associate
director of the Medicare Rights Center, remarked that tougher
consumer-protection rules are meaningless unless they are enforced
and monitored to make sure that HMOs follow the guidelines.
227
Grijalva's holding that HMOs that deny services and provide
inadequate notice involves federal action should mandate that the
Secretary of HHS ensure that HMOs provide adequate notice to its
enrollees and comply with federal laws and regulations. HMO
enrollees must be informed of their right to appeal and how to
218. See id. at 6.
219. See id. at 17.
220. See id. The MRC study did not detail the severity of the Medicare enrollee's illness
or the type of surgery requested. In addition, the study did not state whether the enrollee's
request may have warranted an expedited appeals process.
221. Medicare Rights Center, supra note 211, at 17.
222. See id.
223. See id. at 18.
224. See id.
225. See id. at 19.
226. See Rockelli, supra note 51, at 1335. HCFA has never terminated a contract with
an HMO that violated the Medicare regulations. See id.
227. See Nancy Ann Jeffrey, Technology Journal/Health: Report Claim Some Medicare
HMOs Violate Rules Meant to Protect Elderly, WALL ST. J., Sept. 10, 1998, at B6.
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exercise that right.228 Grijalva requires that the Department of
Health and Human Services not renew or enter into Medicare
contracts with HMOs not substantially complying with the notice
requirements.229 The only way to protect the health care interests
of Medicare beneficiaries is for HCFA to comply with Grijalva's
requirement of not renewing Medicare contracts with blatantly non-
compliant HMOs and to impose appropriate sanctions against
HMOs that commit less egregious appeal process violations.
VI. Conclusion
Grijalva v. Shalala played a major role in improving Medicare
beneficiaries' ability to appeal HMO denials of service. Grijalva
mandated more procedural protections for the Medicare HMO
appeal process and required that the Secretary of HHS ensure that
HMOs comply with the appeal process rules.23 Grijalva influ-
enced HCFA to revise its own appeal process regulations. HCFA's
new regulations are not as broad as Grijalva but the rules do
promote the health care interests of Medicare HMO enrollees.
Although changes in the appeal process rules may enhance a
Medicare beneficiary's ability to understand and proceed with an
appeal, the MRC Report shows that appeal process regulations are
meaningless without HCFA's enforcement. Concerns that
increasing the regulation of Medicare HMOs will increase the cost
of providing Medicare services should not be an excuse for HCFA
to allow HMOs to ignore the appeal process regulations. HCFA
must protect the health care interests of Medicare beneficiaries by
enforcing its appeal process regulations and sanction non-compliant
HMOs.
228. See generally Health Care Quality: Grievance Procedures Before the Comm. on Labor
and Human Resources, available in 1998 WL 274528 (1998) (statement of Bernice Steinhardt,
Director, Health Services Quality and Public Health Issues) (discussing how improved
consumer knowledge of the appeal process might lead to more appropriate use of appeal
systems and might provide HMOs with valuable information for addressing appeal process
problems); see also Safeguarding Seniors Health Care: Quality in Managed Care Before
Subcomm. on Labor, Health and Human Services, available in 1996 WL 13104381 (statement
of Geraldine Dallek, Director, Health Policy, Families USA).
229. See Grijalva v. Shalala, No. Civ. 93-711 TUC ACM, 1997 WL 155392, at *1 (D. Ariz.
March 3, 1997); see also National Senior Citizens Law Center's Comments to Medi-
care+Choice (visited Apr. 20, 1999) <http://www.nsclc.org/mplusfin.html> (arguing that
HCFA should implement and enforce the appeal process requirements articulated in
Grijalva).
230. See Grijalva v. Shalala, 152 F.3d 1115, 1121 (9th Cir. 1998).
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